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OPINION AND ORDER GRANTING PLAINTIFF’S MOTION
FOR JUDGMENT ON THE ADMINISTRATIVE
RECORD AND ENTERING A PERMANENT INJUNCTION

WILLIAMS, Judge.

This opinion was issued under seal on July 8, 2004. The Court invited the parties to submit
proposed redactions by July 14, 2004. The Court accepts the parties’ proposed redactions
in part and publishes this opinion as redacted, correcting errata. Redactions are indicated by
brackets “[ ].”



Hunt Building Company, Ltd. (Hunt) filed this pre-award bid protest challenging the Air
Force’s selection of Actus Lend Lease, LLC (Actus) as the successful offeror (SO) proposed for an
award of a military housing privatization project at Hickam Air Force Base, Hawaii. The
Solicitation provided for a three-stage process, first, the competitive selection of an SO, followed
by the Air Force and the SO’s finalization of form legal documents necessary for the transaction,
and then, the closing. This protest was filed after selection and before closing. The Air Force agreed
to delay closing pending the resolution of this protest.> This matter is before the Court on
Defendant’s and Intervenor’s motions to dismiss and the parties’ cross-motions for judgment on the
Administrative Record.?

Defendant and Intervenor sought dismissal on grounds of ripeness, standing, timeliness,
waiver and failure to state a claim upon which relief can be granted. These motions highlight both
the unusual nature of the transaction at issue and the atypical procedural posture of this protest.
Although closing has not occurred, the Court finds the matter ripe for review since the Air Force has
represented that the transaction documents that will form the basis of the award have been finalized.
Hunt has standing since it received the exact same technical and risk ratings as Actus, submitted
an “outstanding” proposal, was the only other offeror, and had a substantial chance to receive award.
The protest is timely because Hunt is not challenging the terms of the Solicitation, but rather the Air
Force’s failure to comply with the Solicitation. Finally, Hunt has not waived its right to protest and
has stated claims that the Air Force failed to comply with the Solicitation and treated offerors
unfairly and unequally, which can be remedied by the Court.

Hunt claims that the Air Force relaxed material Solicitation requirements by changing the
terms of the form legal documents which were to be executed at closing for Actus but not Hunt,
resulting in Hunt and Actus submitting final proposal revisions (FPRs) based on different
requirements. Hunt has established three prejudicial violations of the Solicitation. First, the Air
Force changed a condition of the Lease which limited a mortgagee’s ability to postpone termination
of the Lease to a six-month period, a limitation both offerors deemed onerous. Both Hunt and Actus
complained during discussions with the Air Force that this six-month limitation could result in
termination of the Lease even when the mortgagee was proceeding diligently to cure the Lessee’s
default and thus imposed an unacceptable risk on the lender of forfeiting the primary collateral

The Air Force and Actus anticipate closing on July 9, 2004, so the Court expedited
consideration of this matter. Plaintiff filed its Complaint on March 30, 2004, along with a
motion for a temporary restraining order and a motion for a preliminary injunction.
Defendant’s agreement to delay closing rendered these motions moot. The parties further
delayed filing of the Adminsitrative Record and briefing pending finalization of the form
legal documents.

3 On May 7, 2004, Intervenor filed a motion to dismiss pursuant to RCFC 12(b)(1) and RCFC
12(b)(6). Plaintiff filed its opposition to Intervenor’s motion to dismiss on May 28, and
Intervenor replied to Plaintiff’s motion on June 8. Plaintiff filed a Motion for Judgment on
the Administrative Record on June 1, 2004, Defendant and Intervenor filed responses and
cross-motions for judgment on the Administrative Record on June 14, 2004, Plaintiff filed
its opposition on June 17, 2004, and the Court heard oral argument on July 1, 2004.
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securing the loans, i.e., the Lease.

Hunt had asked for this revision twice, but the Air Force rejected Hunt’s request. Hunt
stopped asking for this change after the Air Force warned offerors that their proposals could be
downgraded or rejected if they continued to press for modifications to the form legal documents
which had been rejected. Actus took a different tack and filed an agency protest, claiming the six-
month limitation imposed an “inordinate risk™ and was a “deal breaker.” In order to settle Actus’
agency protest, the Air Force, unbeknownst to Hunt, relaxed the six-month limitation. The term was
changed for Actus to state that termination could be postponed up to six months or such longer
period as the mortgagee may request and the Government may approve, and that such Government
approval could not be unreasonably withheld. This change to the form Lease was not similarly made
for Hunt, and the Solicitation was not amended to reflect it. Hunt was prejudiced by its inability to
change its financial proposal and take advantage of the decreased risk to its lender and concomitant
decreased costs of financing afforded by this change.

Second, the Solicitation provided that the terms of the form legal documents the Air Force
executed with the SO after selection would be “substantially identical” to the form legal documents
appended to the Solicitation, with revisions permitted to finalize administrative details, but not to
change the basis on which selection had been made. The Air Force violated the Solicitation by
permitting Actus to make changes, post-selection, to a number of terms of the form legal documents,
addressing termination of the Lease for failure to agree on final plans, pest control, excusable delay,
the contingency of base closure, default, and applicability of Hawaii law —— in all cases relaxing or
clarifying the terms of the documents such that they were not “substantially identical” to those in the
Solicitation, to Actus’ benefit.

Third, the Solicitation contemplated that selection of the SO and award and closing would
be based upon the SO’s final revised proposal as it was evaluated. However, the Air Force invited
Actus to revise its proposal three times after selection, and Actus did so, whereas Hunt never was
afforded an opportunity to revise its final proposal submitted prior to selection.

Because the Air Force failed to comply with its Solicitation, changed material terms without
advising Hunt, and failed to treat offerors fairly and equally, all to Hunt’s prejudice, the Court grants
Plaintiff’s protest. In balancing the factors for injunctive relief, the Court concludes that this
extraordinary remedy is warranted here, given the pervasive failures to comply with the Solicitation,
the prejudice to Hunt by the imposition of higher risk, and the public interest in ensuring the integrity
of the Government contracting process.

Factual Background*

The factual background is derived from the Administrative Record, as supplemented by three
declarations of Plaintiff’s principal, James C. Hunt, a declaration and a deposition of
Plaintiff’s expert economist specializing in affordable housing development,
Roberto J. Cavazos, and two declarations of the lender for both Plaintiff and Intervenor,
Daniel Ray of GMAC.



The Military Housing Privatization Initiative

The solicitation was issued pursuant to the Military Housing Privatization Initiative (MHPI)
of the National Defense Authorization Act for Fiscal Year 1996, Pub. L. No. 104-106 (codified at
10 U.S.C. §§ 2870-2885), as amended. This Act authorizes the Secretary of Defense and the
Secretaries of the military departments to acquire or construct family housing units and military
unaccompanied units on or near military installations within the United States, its territories and
possessions in accordance with the provisions in the MHPIL. 10 U.S.C. § 2872. Section 2872a
authorizes the Secretaries to furnish utilities and services, including electric power, steam,
compressed air, water, sewage and garbage disposal, natural gas, pest control, snow and ice removal,
mechanical refrigeration, telecommunications service, and fire and police protection services.

The Solicitation

The Project involves the privatization of approximately half of the military family housing
at Hickam Air Force Base. The goal of the Project is to provide military families living on base,
“access to safe, quality, affordable, well-maintained housing in a community where they will choose
to live.” Administrative Record (AR) 4. Since traditional Military Construction (MILCON) funds
were unavailable to meet this goal in a timely manner, the Air Force decided to use privatization to
leverage available resources to “accelerate housing improvements, alleviate housing shortages, and
reduce waiting times for new housing, ultimately improving morale of Air Force personnel.” Id.

On April 12, 2002, the Air Force issued solicitation number KNMD2002-00-01 for the
Hickam Project, “soliciting proposals from qualified entities interested in entering into a business
arrangement with the Air Force” as a competitive, unrestricted Request for Proposals (Solicitation).
The following provisions are pertinent:

1.4 PROJECT SUMMARY

1.4.1 PROJECT CONCEPT. The project involves a non-Federal Acquisition
Regulation (FAR), real estate transaction with the Successful Offeror (SO) under
which the Government will convey 1,356 existing housing units and certain
associated improvements, and lease approximately 238 acres of land divided among
2 parcels including the Capehart Parcel hereafter referred to as “Capehart,” and
Earhart Parcel hereafter referred to as “Earhart.” These parcels are defined in the
Lease of Property (Appendix U). The Government may provide or facilitate the
provision of permanent financing in accordance with Section 3.0. In exchange, the
SO shall obtain necessary construction financing; provide required equity; obtain
necessary permanent financing; and plan, design, develop, renovate, demolish,
construct, own, operate, maintain, and manage a rental housing development,
including all paving and drainage, as well as any utilities conveyed to or constructed
by the developer, for a minimum of 1,356 military families for 50 years . . . . All
privatized units shall be designated for occupancy as Junior or Senior Non
Commissioned Officer (JNCO and SNCO) housing, and rent shall not exceed the
Basic Allowance for Housing (BAH) at the dependant rate for the designated military
pay grade, minus an amount sufficient to cover 110% of average estimated electric
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AR 4-5.

1.6

charges. The rent includes water and sewer utility costs. The developer will also
renovate 36 Original houses, which are not conveyed to the developer. Offeror may
propose, for Government evaluation, alternatives to the Government prescribed work
above so long as the project goal and all other requirements of the solicitation are
met. The Government may accept such proposal from Offeror in whole, in part, or
not at all, at its discretion.

1.4.1.1 HOUSING CONVEYED. Atthe close of the transaction, the Air Force will
convey its interest in 1,356 family housing units constructed in various phases since
1959. ...

1.4.1.2 CONSTRUCTION OF PRIVATIZED UNITS AND OTHER
IMPROVEMENTS. The project requires the construction of 16 new three-bedroom
units, renovation or replacement of 1,022 units, and the demolition of 16 existing
units to be accomplished within eight years of the closing. The work must be phased
throughout the construction period to permit maximum availability of on-base
housing, minimize resident moves, and avoid inconvenience to the greatest extent
possible. A minimum of 1,000 units must be available for occupancy at all times
during the construction period. Referral by the base of new residents to the
privatized housing may not occur if the resident would be required to vacate that unit
prior to a one year occupancy due to scheduled construction.

SELECTION STRATEGY

This will be a real estate transaction, not a FAR transaction (held to the rules of the
Federal Acquisition Regulations). The intent is to use fair, timely and cost-effective
procedures for the evaluation and selection of the offer most advantageous to the Air
Force. The final selected proposal shall offer the best value in terms of the SO’s
business arrangements and financial plan for the 50-year term, design, construction,
renovation, and real estate management, as well as an assessment of credit worthiness
and past performance. The Government reserves the right for a follow-on sole source
procurement with the SO’s principal parties in case of a future privatization effort on
Hickman AFB.

AR 6 (emphasis added).

3.0

PROJECT REQUIREMENTS AND DESIRED FEATURES SECTION

Section 3 identifies the Air Force’s minimum project requirements (the lowest
standard the Government will accept) and the desired features (attributes deemed to
be of additional benefit). Offerors are encouraged to be innovative and submit other
enhancements not specifically identified in this solicitation. The Air Force reserves
the right to award additional evaluation credit to such enhancements based upon its
assessment of their added value . . . .



3.2

BUSINESS ARRANGEMENTS, FINANCIAL PLAN AND STRUCTURE

3.2.1 Instruments. The Government anticipates that revisions may be made to the
instruments for the purpose of ensuring that the documents are consistent with the
Selected Proposal and the Government’s requirements for the development. At or
before the time of the closing, the Government and the SO will execute all applicable
instruments, and the SO shall enter into possession of the property and commence
performance of its obligations under the Selected Proposal. The Government
anticipates that the documents to be executed may include, but are not limited to, the
following:

. Lease of Property, with a companion Operating
Agreement (Appendix U)

. Quitclaim Deed (Appendix V)

. Forward Commitment (Appendix M), if required

. Intercreditor Agreement (Appendix P), if required

. Note for Government Direct Loan, including rider

(Appendix N), if required

. Mortgage for Government Direct Loan, including
rider (Appendix N), if required

. Lockbox Agreement (Appendix Q)
. SO Counsel Opinion Letter (Appendix Y)

3.2.2 REAL ESTATE AGREEMENTS. At the closing of the transaction, the
Government will lease all parcels to the SO under a Lease of Property with a
companion Operating Agreement and convey all housing units and associated
improvements by a quitclaim deed. The SO shall be required to execute each of the
applicable instruments identified in 3.2.1, with provisions substantially identical to
the Appendices referredin 3.2.1 .. ..

3.2.2.1 LEASE OF PROPERTY AND OPERATING AGREEMENT. The Lease
of Property is at Appendix U with a companion Operating Agreement at Exhibit E.
The Lease of Property for Parcels A and B will expire in 50 years. The purpose of
the Operating Agreement is to implement the terms and conditions of the Lease of
Property for the design, construction, renovation, demolition, operation, management
and maintenance of the housing development on Government land . . . .



3.2.2.2 QUITCLAIM DEED FOR CONVEYANCE OF IMPROVEMENTS.
The Quitclaim deed conveying improvements, attached at Appendix V, will be
subject to all existing restrictions, if any, and any access rights that may be necessary
with respect to utility distribution systems.

3.2.3 FINANCING. Itis the responsibility of the Offeror to arrange the necessary
debt financing and equity. The Government participation in the financial agreements
may include a Direct Loan. Offerors shall utilize their equity contribution and private
sector commercial loan proceeds before using the Government Direct Loan in project
financing. The Air Force has the authority to obligate Government funds to support
this project. The Air Force must pay a subsidy cost to secure the Government
contribution for this project. The subsidy is calculated by the Office of Management
and Budget and referred to as the “Scored Amount.” The Competitive Sourcing and
Privatization Division (OSD/CS&P) has developed a scoring model, which will
allow the Offeror to estimate the scored amount of its proposal. The model is at:
http://www.afcee.brooks.af.mil/ebsh/asp/advertisedsolicitations.asp. The maximum
scored amount cannot exceed $2.6M using this scoring model for this project. The
Offerors shall carefully consider the best possible means of minimizing long-term
risk and cost to the Air Force by leveraging funding for the project through a
financial strategy that maximizes the use of private funding to support the
development. It is the responsibility of the Offeror to assure that there are sufficient
sources of equity, debt, and net operating income from occupied units to permit
completion of the Design, Construction and Demolition Requirements (Section 3.3)
within the Offeror’s planned time frame. To the extent that completion of the
Requirements is dependent upon net operating income from the operation of
occupied units, the Offeror’s proposal must address means for assuring completion
and adequate funding sources in the event that net operating income is lower than
projected.

3.2.3.1 GOVERNMENT DIRECT LOAN. The Government is willing to provide
a direct permanent loan to the SO if required to support this Project. The
Government’s subsidy cost (“scored cost”) for providing the direct loan is estimated
as the sum of the interest rate subsidy and the default subsidy . . . .

3.2.3.5 ADDITIONAL FINANCING. Any additional financing related to this
project is subject to Government approval and will be subordinate to both the private
sector first mortgage and Government Direct Loan.

3.2.3.8 INTERCREDITOR AGREEMENT. As a condition to providing a
Government Direct Loan, the Government will require the execution of an



Intercreditor Agreement (Appendix P) between the Private Lender and the
Government. (See also 3.2.3.1.11).

3.2.3.9 OFFEROR’S EQUITY AND NET CASH CONTRIBUTION

3.2.3.9.1 The Government requires the SO to make an equity contribution in the
amount of no less than 6% of total project costs. This Offeror equity shall be a direct
cash contribution at the time of project closing. Other sources of equity, which the
SO will not include in the 6%, may include direct infusions by the Offeror at later
dates, interest on unutilized private sector loan proceeds, earned but unfunded
developer fees, and other sources that the Offeror may propose.

3.2.6 EXPIRATION OF LEASE OF PROPERTY. Upon expiration of the
Lease of Property, or any extended term thereof, there are three options available at
the sole digression [sic] of the Government. For proposal purposes, the demolition
option [3.2.6.1] shall be used.

3.2.6.1 The SO shall demolish the housing units and other facilities, improvements,
and underlying utilities or remove them from the leased land; restore the land; and
then surrender the land to the Government.

SECTION 4.0 SUBMISSION OF OFFERS

4.1.1 SUBMITTAL DUE DATES. A competitive range determination will be
accomplished on the Initial Proposal. An expanded proposal will be requested and
new submittal date will be established and communicated to those Offerors
remaining in the competitive range.

4.5  PROVISIONS.

Offerors are required to comply with the following provisions while developing their
proposal . . . . Any information concerning the solicitation given to any prospective
Offeror will be furnished promptly to all other prospective Offerors. If the
information is necessary in submitting offers or if the lack of it would be prejudicial
to any other prospective Offerors, the information will be furnished as an amendment
to the solicitation.




4.5.2 HOLD HARMLESS. By participating in the solicitation process, Offerors
agree to hold the United States, its officers, employees, representatives and
consultants harmless from and to waive all claims, liabilities and costs related to all
aspects of this solicitation and/or this privatization project. Under no circumstances
shall the Government be liable for any proposal preparation fees, real estate
brokerage commissions, finder’s fees, loan fees, equity placement fees, or other
forms of fees, expenses, or compensation related in any way to activities undertaken
by any person as a result of this solicitation.

4.5.3 AMENDMENTS TO SOLICITATION. This solicitation may be amended
by formal amendment document, letter, or facsimile. If this solicitation is amended,
then all terms and conditions that are not expressly modified remain unchanged.
Offerors shall acknowledge receipt of any amendments to this solicitation by the date
and time specified in the amendment(s). Acknowledgment shall be made by signing
and returning the amendment(s), or sending a signed letter or facsimile of
acknowledgment.

4.7  MODIFICATIONS

Any modification of a proposal, except a modification resulting from the
Government representative’s request for “final” offers, is subject to the same
conditions as listed in Paragraph 4.1. A modification resulting from the
Government’s request for “final” offers received after the time and date specified in
the request may not be considered unless received before selection and the late
receipt is due solely to mishandling by the Government after receipt at the
Government installation.

4.9 RESOLUTION OF ADMINISTRATIVE DETAILS

The Government anticipates there will be a need to resolve additional administrative
details after selection of the SO. This may include finalizing the remaining
administrative financial contingencies and completing all agreements in order to
close with the SO. This post-selection process to resolve details will not encompass
issues that affect the basis on which the source selection decision was founded. If,
for whatever reason, the Government and SO are unable to complete this process
within 60 days of notification of selection, the Government reserves the right to
establish a new closing date or to select a new SO. In the event a new SO is selected,
neither the old SO nor the Government will be entitled to reimbursement of cost or
other indemnification from the other party.




SECTION 5.0 SELECTION PROCESS
5.1 SELECTION STRATEGY

5.1.1 The strategy for the Hickam AFB housing privatization initiative is to utilize
a non-FAR (not governed by Federal Acquisition Regulation), “Best Value”
solicitation strategy that encourages maximum flexibility in proposal development
within the parameters set forth in this solicitation.

5.1.2 The goal of the source selection strategy is to select the proposal that best
realizes the Installation housing goal and demonstrates the Offeror’s commitment to
a long-term relationship with the Installation. “Best Value” is defined as the proposal
offering military families access to affordable housing with outstanding facilities and
real estate services, which is affordable to the Government, and offers the overall
Best Value for the 50 year term.

5.1.3 The Government will determine the “Best Value” based on an integrated
assessment of technical and financial strategy and business plan factors, proposal
risk, performance risk and cost to the Government for subsidized financing. The
Government reserves the right to select a proposal which is more costly to the
Government over a less costly proposal, if the more costly proposal is otherwise more
advantageous.

5.1.4 SOURCE SELECTION PROCESS.

5.1.4.1 Offerors shall submit their past performance (Volume II) and credit reference
information no later than the time and date identified in Paragraph 4.1.1 . . ..

5.1.4.2 Offerors shall then submit a complete Initial Proposal no later than the time
and date identified in Paragraph 4.1.1. The Initial Proposal shall include an
Executive Summary, including all business arrangements and financial strategy, 15
percent concept design and construction, and real estate management plans. It will
include all required information to be incorporated into Volumes L, II, III, IV, and V
except where specifically reserved for later submittal. Oral Presentations will be held
after receipt of the Initial Proposal. Offerors are advised that the competitive range
may be made without discussion. Therefore, proposals shall be submitted initially
on the most favorable terms regarding financial, technical, and other factors. Do not
assume that Offerors will be contacted or afforded an opportunity to clarify, discuss,
or revise proposals.

5.1.4.3 Following evaluation of the Initial Proposals, the Government will establish
a competitive range (up to 5 Offerors) of those Offerors that have the highest
potential of being selected for award. The Government will hold discussions with
those Offerors in the competitive range and will require those Offerors to submit a
more comprehensive proposal (based on a 35 percent design). After receipt of the
comprehensive proposal, the Government may select the Offeror’s proposal
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representing the “Best Value” without further discussion or issue evaluation notices
(ENs) and hold discussions with some or all remaining Offerors.

5.1.4.4 Next, the Government will request final proposal revisions and then reassess
the proposals, select the Offeror whose proposal provides the best value to the
Government, and finalize the financing and administrative details for implementing
all agreements to close the deal. If the Government is unable to finalize the
financing, administrative details and changes to legal documents with this offeror
within a reasonable period of time, it reserves the right to terminate its discussions
and begin discussions with the next offeror providing the best value to the
Government.

5.5 FINANCIAL AND TECHNICAL PROPOSAL SUBMITTALS

5.5.4 ASSESSMENT CRITERIA. The following criteria will be used to evaluate
business and technical information as part of the rating and proposal risk assessment
process.

5.5.4.1 BASIC ASSESSMENT CRITERIA. All business and technical
information will be assessed using the following basic criteria. Both are of equal
importance.

. UNDERSTANDING THE REQUIREMENT. The Offeror’s proposal will
be assessed in terms of the degree to which the Offeror understands and
complies with the requirements of the solicitation . . . .

. SOUNDNESS OF APPROACH. The Offeror’s proposal will be assessed
in terms of the degree to which the proposal, relating to particular items, is
logical, defensible and consistent with all other parts of the proposal . . . .

5.5.4.2 FINANCIAL ASSESSMENT CRITERIA. In addition to the basic
assessment criteria defined above, financial information will be assessed using the
following criteria. Each is of equal importance.

. COMPLETENESS. All information and data required to support the
proposal has been provided and assumptions and estimates on which the
proposal is based are clearly defined.

. REASONABLENESS. Information and data is fully justified and supported
and is considered fair and under current market conditions.
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. REALISM. Information and data is compatible with proposed scope of
effort and operations reflect reasonable economy and efficiency.

5.5.5 Ratings. The solicitation identifies both basic requirements (the absolute
lowest standard the Government will accept) and desired features (additional
attributes deemed by the Government to be beneficial to the military families). Basic
requirements will be assessed with a green/yellow/red color ratings. Proposals that
exceed basic requirements by incorporating desired features or other innovations
which are deemed to have value to the Air Force may receive additional evaluation
credit, which may result in a blue rating. A red rating for any factor is carried
forward as an overall red rating for the respective volume. The following chart
summarizes the code system to be used to assign color ratings for each of the factors.

Color Rating Definition
Blue Exceptional Exceeds specified minimum performance or
capability requirements in a way beneficial to the Air
Force.
Green Acceptable Meets specified minimum performance or capability

requirements necessary for acceptable performance.

Yellow Marginal Does not clearly meet some specified minimum

performance or capability requirements necessary for
acceptable performance, but any proposal
inadequacies are correctable.

Red

Unacceptable Fails to meet specified minimum performance or
capability requirements. Proposals with an
unacceptable rating are not awardable.

5.5.6 PROPOSAL EVALUATION. Separate ratings and proposal risk will be
assigned to each evaluation factor pertaining to Volumes III, IV and V. The separate
evaluation factor ratings will be rolled up into a volume level rating. One overall
performance risk assessment will be made for the proposal as a whole. Volume [ will
not be rated, but the information will be used in the evaluation of Volumes III, IV and
V. The evaluation will be based on an integrated assessment of all proposal volumes.
When considering ratings and proposal risk, the volumes will be weighted in
importance. Business Arrangements, Financial Plan and Structure (Volume III) is
more important than either Design and Construction (Volume IV) or Real Estate
Management (Volume V). Design and Construction (Volume IV) and Real Estate
Management (Volume V) are equal in weight. Overall, “Performance Risk”,
“Ratings” and “Proposal Risk” are of equal importance. The proposal determined
to be the Best Value will be the one determined to have the potential to best meet the
Hickam AFB housing privatization goal.

5.5.7 FINANCIAL AND TECHNICAL PROPOSAL RISK. Proposal risk
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assesses the risk associated with the Offeror’s proposed approach as it relates to
accomplishing the requirements of the solicitation including the SO’s long-term
financial commitment to the project. All business/financial and technical proposal
information will be assessed for proposal risk at the factor level and summarized at
the volume level, as follows:

PROPOSAL RISK

High (H) Likely to cause significant disruption of schedule, increased cost
or degradation of performance. Risk may be unacceptable even
with special emphasis and close Government monitoring.

Moderate (M) Can potentially cause some disruption of schedule, increased
cost, or degradation of performance. Special emphasis and close
Government monitoring will probably be able to overcome
difficulties.

Low (L) Has little potential to cause disruption of schedule, increased
cost or degradation of performance. Normal effort and normal
Government monitoring will probably be able to overcome
difficulties.

5.5.8 PERFORMANCE RISK. Performance risk relates to the assessment of an
Offeror’s present and past work and accomplishments to determine the Offeror’s
ability to successfully perform as required . . . . Performance risk is assessed as
follows:
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PERFORMANCE RISK

E (Exceptional/High Based on the Offeror’s performance record, essentially

Confidence) no doubt exists that the Offeror will successfully
perform the required effort.

V (Very Good/Significant Based on the Offeror’s performance record, little

Confidence) doubt exists that the Offeror will successfully perform

the required effort[.]

S (Satisfactory/Confidence) Based on the Offeror’s performance record, some

doubt exists that the Offeror will successfully perform
the required effort.

M (Marginal/Little Based on the Offeror’s performance record,
Confidence) substantial doubt exists that the Offeror will

successfully perform the required effort. Changes to
the Offeror’s existing processes may be necessary in
order to achieve contract requirements.

U (Unsatisfactory/No Based on the Offeror’s performance record, extreme
Confidence) doubt exists that the Offeror will successfully perform

the required effort.

5.6

FINANCIAL AND TECHNICAL PROPOSAL EVALUATIONS.

5.6.1 FINANCIAL AND TECHNICAL RATINGS. Using the assessment
criteria in Paragraph 5.5.4, financial and technical information (Volumes III, IV and
V) will be evaluated against the standards, and ratings will be assigned.

5.6.1.1 EVALUATION STANDARDS. A standard establishes a baseline to
measure how well an Offeror’s business/financial or technical proposal satisfies
evaluation criteria. A standard may be either qualitative or quantitative, depending
on the criteria it addresses. Standards are established at the factor level. Evaluators
will rate each proposal against established standards. The results of the evaluation
against the standards will be documented at the lowest level evaluated. Results will
then be summarized at the factor and volume level.

5.6.1.2 VOLUME 111, BUSINESS ARRANGEMENTS, FINANCIAL PLAN
AND STRUCTURE. The factors listed below are of equal importance:

5.6.1.2.1 FACTOR 1: FINANCIAL STRATEGY. The standard is
met when:

1) The information provided is complete, reasonable, and
realistic.
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2) The Offeror’s proposal shows that the financial risk (e.g.,
default, interest rate, etc.) to the Project is reasonable. The
lower the risk the more favorable this factor will be evaluated.

3) The scored amount does not exceed the $2.6M funds
available for this project. The lower the score the more
favorable this factor will be evaluated.

4) The information submitted by the Offeror and its lender(s)
clearly demonstrates the ability of the Offeror to obtain and
execute the necessary financing for the project. The
Government will evaluate any conditions and/or
contingencies in the lender’s letters. Conditions and/or
contingencies may have a direct impact on the Government’s
assessment of proposal risk. The less material conditions
and/or contingencies the more favorable this factor will be
evaluated.

5) The proposed loans meet the terms and conditions outlined in
the Solicitation and the legal documents. Offerors proposing
a term less than 40 years on the Direct Government Loan or
no Direct Government Loan will be evaluated more favorably.

6) The Offeror provides its initial cash equity contribution of at
least 6% of total project costs at closing; and the Offeror
clearly defines the source of and return on its equity. The
Offeror has projected a net cash contribution of at least 6% of
total project costs at the time of permanent financing.

7) If a Direct Loan is proposed, the Borrower Application form
is complete and acceptable to the Government.

AR 6, 15-16, 18, 20, 52, 63-64, 66, 68-69, 71, 83-86 (emphasis added).

The Form Legal Documents in the Appendices to the Solicitation

As listed in Section 3.2.1, the Government anticipated executing the form legal documents
with the SO after selection. The legal documents were characterized as “governing the project” and
as “Key Controlling Documents” in Section 1.5 of the Solicitation. AR 6. The relevant terms of
these form legal documents are:

The Property Lease

Default and Termination
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Under the provisions of Condition 7, the Government was entitled to terminate for “default”
or for failure to agree on final plans. Default was defined as (1) a failure to comply with any
provision of the Lease where such failure continued for thirty days after delivery of written notice
thereof by the Government (unless the Government extended the period and the awardee acted in
accordance with a Government-approved compliance schedule) or (2) the occurrence of certain
bankruptcy-related events. AR 461-62.

Condition 7.1.1, which dealt with non-bankruptcy-related default, stated:
7.1 The following shall constitute a “Default” under this Lease:

7.1.1 The Lessee’s failure to comply with any provision of this
Lease, where such failure to comply continues for thirty (30) days
after delivery of written notice thereof by the Government to the
Lessee. If, however, the Government determines that the time
required to return to compliance exceeds the thirty (30) day period,
the Lessee shall not be deemed to be in Default if the Lessee, within
such longer period as may be approved by the Government, begins
and continues to prosecute the actions necessary to bring the Lessee
into compliance with this Lease in accordance with a compliance
schedule approved by the Government.

AR 461-62.
The default termination provision of the Lease stated:

7.3.2 The Government may terminate this Lease, upon written
notice to the Lessee, and without any cost or liability to the
Government, in the event of any Default under this Lease by the
Lessee at any time after the expiration of the cure period provided in
Condition 7.1.1, if applicable (such notice shall be referred to as a
“Termination Notice for Default”). The Termination Notice for
Default shall be effective as of the date to be specified therein, which
shall be at least five (5) but not more than thirty (30) days after its
receipt by the Lessee.

AR 463.
Alsorelevant to the Government’s right to terminate the Lease for default was Condition 7.2:

7.2 No Default shall be deemed to have occurred pursuant to
Condition 7.1.1 for any period of time during which the Parties are
attempting to resolve a dispute, pursuant to the procedures provided
for in Condition 24, in relation to the actions or inactions which are
the subject of the alleged Default. If, pursuant to dispute resolution
procedures, the Default is determined to have occurred, the Lessee’s
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period for cure shall not begin until the day after the final decision on
the dispute is issued.

AR 463.

Condition 24, “Disputes,” referred to in Condition 7.2, stated that disputes valued at $10,000
or less (exclusive of interest) between the Lessee and the Government related to the Lease and not
capable of resolution by negotiation shall be decided by the Commander, whose decision shall be
final and not subject to challenge or appeal. AR 495. Conditions 24.2.1 and 24.2.2 stated that
disputes valued at more than $10,000 (exclusive of interest) unable to be resolved by negotiation
shall be decided by the Commander, but the Lessee shall have the right to appeal the decision of the
Commander within thirty days to the Secretary of the Air Force, and that the Secretary of the Air
Force’s decision shall be final unless appealed to a court of competent jurisdiction. AR 495-96.
Condition 24.4 stated that the Government’s obligation to make any payment pursuant to the Lease
“is contingent upon the availability of appropriated funds proper for such payment.” AR 496.

Condition 17, “Construction of Improvements and Alternations,” provided in relevant part
that:

17.1.2.5 If, within sixty (60) days after the Lessee’s initial
submittal to the Government of the proposed 100% Capehart Plans,
the proposed 100% Earhart Plans and the proposed 100% Licensed
Area Plans, whichever occurs last, the Government has not approved
all such Plans, the Government shall have the right to terminate this
Lease as provided in Condition 7 above (and/or pursue any other
remedies available pursuant to Condition 7) without any cost or
liability to the Government.

AR 479. In the event that the parties failed to agree on the “Final” housing development plans
within the time specified in Condition 17, Condition 7.3.1 gave the Government the right to
terminate the Lease without cost. Condition 7.4 provided that the Lessee waives any claims or suits
against the Government arising out of a termination for failure to agree on final plans. AR 463.

Condition 23, “Liens and Mortgages,” set out the rights of each mortgagee in the event that
the Government elected to terminate the Lease in the event of a default by the Lessee:

23.7 Ifthe Government shall elect to terminate this Lease by reason
of any Default described herein with respect to this Lease, each
mortgagee that shall have become entitled to notice as provided in
this Condition 23 shall not only have any and all rights of the Lessee
with respect to curing of any Default, but also shall have the right to
postpone and extend the specified date for the termination of this
Lease (“Mortgagee’s Right to Postpone™) in any Termination Notice,
subject to the following conditions:
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23.7.3 The Mortgagee’s Right to Postpone shall extend the date for
the termination of this Lease specified in the Termination Notice for
a period of not more than six (6) months.

AR 494.

Tenants and Leasing

Condition 20 of the Lease, “Tenants and Leasing,” required that the Lessee agree that
“Referred Tenants,” certain military members and referrals from the Installation’s Housing
Management Office, were the intended tenants of the housing and that it would rent to “Other
Eligible Tenants” only as provided for in Condition 20.7. That condition stated, in relevant part:

20.7 Leasing Limitations Concerning Other Eligible Tenants.
Tenant leases with Other Eligible Tenants shall not have a term in
excess of one (1) year. The Lessee acknowledges and agrees that the
Government is agreeing to permit the occupancy of Housing Units by
Other Eligible Tenants (in the priority set forth in this lease) during
the Lease Term solely as an accommodation to the Lessee and that
Referred Tenants shall re-acquire priority placement rights (as
provided in the Tenant Assignment Plan) to each Housing Unit
occupied by any Other Eligible Tenants following the expiration of
the initial one-year term of such Other Eligible Tenant’s lease. Upon
expiration of the initial one-year term of the Other Eligible Tenant’s
lease, such lease may be renewed for one or more periods not to
exceed six (6) months each.

AR 489.

Excusable Delays

Condition 17.1.3.3 required the Lessee to complete the construction of the Improvement and
the Original Houses in accordance with the construction schedule set out in the Final Plans subject
to excusable delays and defined the term “excusable delays™ as follows:

“Excusable delays” include unavoidable delays due to strikes, acts of
God, inability to obtain labor or materials, governmental restrictions,
enemy action, civil commotion, fire, or similar causes beyond the
reasonable control of, and without the fault or negligence of, the
Lessee and/or any others engaged in the construction of the
Improvements and the Original Houses. The Lessee agrees that in the
event the Lessee does not perform in accordance with the
Construction Management Plan and the construction schedule set
forth in the related Final Plans, as extended by such excusable delays,
the failure shall constitute a Default by the Lessee under this Lease.
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AR 480.

Maintenance and Development

Condition 11 of the Lease, “Maintenance of Development,” required that the Lessee ensure
that the Development be maintained “essentially free of pests”, but did not define what was meant
by “essentially free of pests.” AR 472.

Condition 16 of the form lease stated that the selected proposal would be incorporated into
the Lease and defined the selected proposal as Volumes III, IV and V of the proposal selected by the
Government. AR at 477.

Other Form Legal Documents

Paragraph 20 of the Forward Commitment (FC), “Miscellaneous,” contained the following
subsection:

h. At the time the Government makes the Direct Loan, neither the Borrower nor
the Senior Lender shall be in default under this Commitment, and no event
shall have occurred which, subject to the passage of time or the giving of
notice, or both, would result in such a default.

AR 262.
Provision 23 of the Intercreditor Agreement stated:

Governing Law. This Intercreditor Agreement shall be construed,
and the rights and obligations of the Government, the Borrower, and
the Senior Lender under this Intercreditor Agreement shall be
determined, in accordance with the laws of the United States.

AR 397.
Initial Offers

Proposals were submitted in five volumes: Volume I - Executive Summary; Volume II - Past
Performance (Performance Risk); Volume III - Business, Financial Plan and Structure; Volume IV -
Design, Construction and Renovation; and Volume V - Real Estate Management. AR 1017.

On July 8, 2002, Hunt submitted its initial proposal for Volumes III, IV and V. In its initial
proposal, Hunt included an Exhibit A, requesting a change in Condition 23 of the Lease to delete the
six-month limitation imposed on the lender’s ability to extend the termination of the lease due to a
Lessee default. AR 2216. Hunt’s initial proposal included July 3, 2002 commitment letters from
Hunt’s lender GMAC in which GMAC agreed to act as a servicer of Hunt’s Senior Loan, i.e.,
construction loan and permanent financing through GMAC Commercial Capital Markets and the
second lien construction loan through GMAC Commercial Mortgage Corporation (GMACCM). AR
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2189, 2197-98. GMAC’s commitment was conditioned upon, among other things, the Air Force’s
agreement to make the changes Hunt requested in Exhibit A of'its proposal concerning the Forward
Commitment. AR 2200. In Volume III Hunt proposed a Government Direct Loan of [Jand a Senior
Loan of []to be provided by GMAC Commercial Holding Corporation (GMACCHC). Id. at 2150-
51. In its July 3, 2002 commitment letter, GMACCHC indicated that the Senior Loan would be
secured by Project revenues, first mortgage and first lien security interest on the Project and funds
and accounts held under a LockBox Agreement on which a lien in favor of the Senior Lender would
be permitted. AR 2190. GMACCHC indicated that GMACCHC would act as the construction
period guarantor to Hunt and guarantee payment of debt service on the Senior Loan during the
Project construction period. Id. In its July 3 commitment letter for the second tier construction loan,
GMACCHC indicated that Hunt would be responsible for paying a Senior Loan guarantee fee of ]
basis points per annum until the Government Direct Loan was funded, i.e., when construction was
completed. AR at 2201.

On July 8, 2002, Actus also submitted its initial Volume III — Business Arrangements,
Financial Plan and Structure. AR 6461-6839. Actus did not request any changes in the form legal
documents. Id. Actus included a loan commitment letter from its proposed lender - GMACCHC
—dated July 5,2002. AR 6542-47. GMACCHC offered a[] Senior Loan and a [] construction loan.
As security for both the senior loan (during the construction period) and the construction loan,
GMACCHC indicated that Actus would be required to []. AR 6543, 6545.[] AR 6234, 6436, 6473.

(1.

The Competitive Range Selection

The source selection evaluation team (SSET), which included Avila Government Services
and Ernst & Young, convened for two weeks to evaluate the proposals which had been submitted
and completed their evaluation on July 19, 2002. AR 1015. Volume I, Executive Summary, was
not evaluated, “but was used by each team to supplement information provided in their particular
volume.” AR 1017. The competitive range Evaluation Summary dated July 26, 2002, rated
Plaintiff’s and Intervenor’s proposals as follows:

Evaluation Summary - [Competitive Range]

Ratings and Proposal Risk Hunt Actus

Volume III [] (]

Financial Strategy [ []

Project Financial Statements [ []

Financial Strength [ []

Volume IV (] (]

Community Development Plan 1 (]

Facility Design and Construction [ []

20



Project Management [ []
Volume V (] []
Real Estate Management [ []

Experience 1 (]

Performance Risk [] []

AR 1068.> Thus, as of the time of the competitive range determination, Hunt’s Volume III rating
in one of the subfactors was [] than that of Actus.

The SSET recommended that both Plaintiff and Intervenor be included in the competitive
range, requested a Comprehensive Proposal from both Offerors and instructed the Air Force to
“[p]rovide Evaluation Notices (ENs) to both Offerors allowing revision of proposals to meet
solicitation requirements.” AR 1069.

Amendment 2 to the Solicitation

On August 8,2002, the Air Force issued Amendment 2 to the Solicitation, which added, inter
alia, the following provision:

3. Paragraph 5.5.1.1(9) Review of Instruments

Add the following Paragraph 5.5.1.1(9) immediately
following Paragraph 5.5.1.1(8)

5.5.1.1(9) Review of instruments (shall be required after a
competitive range determination). Offeror shall identify in
writing any proposed exceptions or modifications to the terms
of the instruments identified [in] paragraph 3.2.1.

AR 553.° This amendment amended the Solicitation section governing financial and technical
proposal submittals, describing the contents of Offeror submittals. AR 71.

Plaintiff’s Proposed Changes to the Form Legal Documents

Plaintiff included “Exhibit A Comments to Proposed Hickam Documents” (Exhibit A
Comments) with its 35 percent design proposal submission on September 9, 2002, which included
a number of proposed changes to the form legal documents, including changes to the Lease, the
Forward Commitment, and the Intercreditor Agreement. AR 3359. Specifically, Hunt requested that

s []. AR 1020.

6 The Solicitation was amended three times.
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Section 20(h) of Forward Commitment governing default be removed as it was redundant. AR 3361.
Hunt also proposed the following modifications, inter alia, to the Lease:

2. Condition 7.1.1 [Default] As drafted, this provision provides
too much control to the Government to determine if a Default
has occurred . . . . Accordingly, please revise the second
sentence of this section to read: “If, however, the time
required to return to compliance exceeds the thirty (30) day
period, the Lessee shall not be deemed to be in Default if the
Lessee within such period shall begin the actions necessary to
bring the Lessee into compliance with this Lease in
accordance with a compliance schedule approved by the

Government (which approval shall not be unreasonably
withheld)”.

4. Condition 7.3.1 [Default for failure to agree on Final Plans]
The Ground Lease must provide a mechanism for resolving
disagreements on the final plans between the Government and
the Borrower without giving the Government the right to
cancel the Ground Lease.” . . . Please note that the applicant
will withdraw this comment, if the comment in 28 below is
agreed to (as it was in Wright Patterson).

9. Condition 11.1.2 [Pest Control] Please modify the standard
required to be met by this section regarding pest control. It is
unclear what “essentially free” means as a standard of
performance. We suggest that a more objective standard is
appropriate, such as revising the condition to require that the
Lessee take such commercially reasonable steps as are
consistent with those taken by owners and operators of other
comparable multi-family projects in the vicinity of the Project
to control the identified pests.

This was reiterated for proposed changes to Conditions 17.1.3.3, and 17.1.5, with the
comment “Alternatively, the Lender will withdraw this comment if the dispute resolution
procedures are revised to provide the Borrower with notice and an opportunity to present
evidence prior to the Commander or the Secretary making a decision.” AR 3362-63.
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13.

23.

26.

Condition 17.1.[3].3 [Excusable Delays] Please add the
phrase “or any other causes” after the phrase “or similar
causes” in the definition of “excusable delay.” . . . In
addition, acts of terrorism and delays resulting from the
Commander’s actions under Condition 28 of the Ground
Lease or Section 6(d) of the Operating Agreement should be
included as excusable delays.

Condition 20 [Eligible Tenants] The requirements of this
Condition should not apply after the date, if any, that the base
is closed. At that point, the Lessee will need to have
maximum flexibility to lease the project and the Air Force
will no longer have an interest in preserving availability of
units for government personnel. Further, because the
Government is not providing a Government guaranty of the
Senior Loan triggered upon the announcement of a base
closure, the risk that the Project would need to function as a
commercial enterprise at a revenue level high enough to
continue to service the Senior and Construction/Direct Loans
is heightened as is the need of the Borrower to have
maximum flexibility to restructure or refinance the debt. As
a result, the Borrower requests, that in the event of the
announcement of a base closure, the Borrower would have the
option (subject to the senior Lender’s and Construction
Lender’s consent) to purchase the Government’s fee interest
in the Leased Premises for fair market value . . . . Unless and
until this option was exercised, the Ground [L]ease would
continue in effect in accordance with its terms except for any
provision limiting the use, leasing, development or operation
of the Leased Premises.

Condition 23.7.3 [Deletion of Six-Month Limitation on
Postponing Termination] Please delete the six-month
limitation imposed on the Lender’s ability to extend
termination of the Ground Lease by reason of a Lessee
default. The Ground Lease is the primary piece of collateral
securing the Senior Loan. So long as the Senior Lender is
taking all commercially reasonable steps to cure a Lessee
default and is prosecuting those steps with due diligence (in
other words, doing all that is reasonably possible . . . to cure
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AR 3361-64.

Finally, Hunt proposed a change to the Intercreditor Agreement that “Hawaii law shall apply

28.

31.

the default), the Senior Lender should not be at risk of the Air
Force terminating the Ground Lease simply because the
curing process takes more than six months. The six month
period bears no relation to the amount of time that may be
necessary for the Senior Lender to take the legal actions with
respect to the Borrower (e.g., obtaining the appointment of a
receiver or foreclosing the Senior Loan mortgage) necessary
for the Senior Lender to be in a position to effect cure.
Particularly since no Government guaranty of the Senior Loan
will be provided, the six-month limitation should have no
further application from and after the announcement of a base
closure. At that point, the Air Force’s interest in the Lessee’s
continued compliance with the Ground Lease would be less
than the Senior Lender’s interest in preserving the primary
collateral for the Senior Loan.®

Condition 24 [Dispute Resolution] The dispute resolution
provisions should provide the Borrower with the opportunity
to be heard and present evidence prior to the Commander or
the Secretary making a decision . . . .

Recording Please add an additional miscellaneous provision
that allows for the recording of the lease or a memorandum
thereof in the appropriate real property records in the State of
Hawaii.

if there is no applicable precedent under United States law.” AR 3365.

The Air Force’s September 11, 2002, Response to Hunt’s September 9, 2002, Request

for Modifications

On September 11, 2002, the Air Force issued an Evaluation Notice (EN) which responded

to Plaintiff’s requested changes. The EN stated:

Hunt had included this same request, using the identical language, with its initial proposal

of July 8§, 2002. AR 2216.
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The Offeror has proposed numerous material modifications to the
form legal documents included as appendices to the Solicitation (the
“Form Documents”). Based upon the Air Force’s preliminary review
of the Offeror’s proposed modifications, the Offeror is not prepared
to satisfy the Solicitation’s requirement that the Offeror execute legal
documents with provisions substantially identical to those included
in the Form Documents. Moreover, the proposed modifications, if
required by the Offeror [Hunt] to close the transaction, shall adversely
affect the proposal risk and financial and technical ratings relating to
the Offeror’s Proposal.

The Air Force has previously closed several [Military Housing
Privatization Initiative] transactions with legal documents
substantially similar to the Form Documents. The Air Force strives
to ensure that the legal documents remain uniform from deal to deal.
The Air Force will consider limited modifications to the Form
Documents if needed to make the documents consistent with the
Selected Proposal. However, any such proposed modifications will
be rejected by the Air Force if the Air Force determines that the
modifications adversely affect the Air Force’s rights or obligations
under the legal documents or impose additional risks or costs on the
Air Force.

In order for the Air Force to complete its evaluation of the Offeror’s
Proposal, the Offeror must provide the Air Force with a complete list
of all proposed modifications to the Form Documents that will be
required by the Offeror prior to closing the transaction (proposed
modifications that may be desired by the Offeror, but that will not be
required, should be excluded from the list). Again, any required
modification included on the Offeror’s list that fails to satisfy the
criteria stated above shall cause the Offeror’s Proposal to be
evaluated less favorably. Further, the Offeror should be advised that,
based on our discussions with Air Staff, many of the modifications
proposed by the Offeror to date are likely to be rejected by the Air
Force.

AR 1144 (emphasis added).

Hunt’s September 16, 2002, Revised Request for Modifications and the Air Force’s
March 13, 2003, Response to Hunt’s Revised Request

In response to the September 11,2002, EN, Plaintiff submitted revised Exhibit A Comments
and deleted a number of changes originally proposed, but repeated its proposed changes to
Conditions 4, 7, 10, 16, 17, 20, 23, 24, 26, and 27 of the Lease, as well as terms in the Forward
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Commitment and the Intercreditor Agreement. AR 1155-66.

On March 13, 2003, the Air Force responded to Plaintiff’s September 16, 2002 comments,
stating:

1. The Government has reviewed each of Hunt’s comments
relating to the legal documents included with the RFP (the
“Transaction Documents”). In the Attachment, the
Government identifies (a) those provisions that the
Government will revise to address Hunt’s comments;
(b) those Hunt comments that were rejected by the
Government; (c) those Hunt comments that will require
further information from Hunt before the Government can
reach a conclusion as to whether the related provision will be
revised; and (d) other information requested by Hunt.

2. If Hunt or any of the transaction participants requires
modifications to the Transaction Documents that were
rejected by the Government, such modifications shall cause
Hunt’s Proposal to be evaluated less favorably or rejected.
On or before March 2003, Hunt must (a) notify the
Government in writing which if any, of the comments rejected
by the Government will not be withdrawn from Hunt’s
Proposal; (b) provide the Government with any additional
information requested in the Attachment; and (c) provide the
Government with a revised financing commitment from
Hunt’s lender(s) which deletes all comments rejected by the
AF, except those which Hunt refuses to withdraw.

3. If Hunt is selected by the Government, the Government will
agree to revise the Transaction Documents to address only
those modifications that have been identified in Hunt’s
Proposal and approved by the Government. Unless otherwise
expressly indicated in the Attachment, the Government’s
acceptance of any such modification does not imply that the
Government has approved verbatim any specific language that
may have been provided by Hunt. Instead, such approval
means that the Government will work with Hunt to develop
revised language for the subject provision that is acceptable
to both parties.

AR 1167 (emphasis added).

In the Attachment to that response, the Air Force rejected Hunt’s requested revisions to
Conditions 7.1.1 (Default), 17.1.3.3 (Excusable Delays), 20 (Eligible Tenants Base Closure), 23.7.3
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(Deletion of Six-month Limitation to Postpone Termination), 24 (Dispute Resolution), and 17.1.5
(Dispute Resolution Without Giving Government Right to Cancel Lease). AR 1171-75. The Air
Force also rejected Hunt’s request that Hawaii law apply where there was no applicable federal
precedent. AR 1177.

In response, Plaintiff dropped a number of its requests for changes, including deletion of the
six-month limitation on postponing a termination in Condition 23.7.3. Hunt included, inter alia, the
following requests stating that they were “must have” changes: Forward Commitment, removing
Section 20(h); Ground Lease, Condition 7.1.1, requesting that an objective standard for determining
whether the Lessee is in default (as opposed to a standard solely within the control of the
Government) be used, Condition 7.4, requesting removal of this section or making it subject to the
dispute resolution provisions, Condition 17.1.3.3, changing the definition of “excusable delay,”
Condition 24, adding dispute resolution provisions to provide the Borrower with the opportunity to
be heard and present evidence prior to the Commander or the Secretary making a decision, adding
a provision to record the lease or a memorandum thereof in the appropriate real property records in
the State of Hawaii; and Intercreditor Agreement, 23, providing that Hawaii law shall apply if there
is no applicable precedent under United States law. AR 1258-60.

The Air Force’s Final Position on Hunt’s “Must Have” Modifications

On April 16, 2003, the Air Force provided Hunt with its “final position” on the “must have”
changes to the form legal documents proposed by Hunt on March 25, 2003. AR 1410-20. It stated,
in part:

This is our final position on the “must have” changes to the Air Force
documents. After your consideration of these changes we need to
know whether, after considering the attached, there are any issues
remaining with the legal documents that would prevent you from
closing a deal with the Air Force if you are selected. When
considering this question please assume that no further changes will
be made in the legal documents prior to closing. Please do not
qualify your answer with language hinging on the prospect of
additional negotiations with the Air Force and anticipated additional
changes. While we expect that additional negotiations may be
necessary to conform the documents to the deal if you are selected
and that certain changes may be agreed to be necessary, we will not
commit at this time to make any further changes in the legal
documents.

AR 1410.

The Air Force agreed to delete the reference to the Senior Lender in Section 20(h) of the
Forward Commitment and rejected Plaintiff’s request to add language which would allow Hawaii
law to apply if there was no applicable precedent under United States law. AR 1414, 1418.
Additionally, the Air Force agreed to Plaintiff’s proposed revisions to Conditions 7.1.1, 7.4, 17.3.3,
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24 of the Lease, and agreed to record the entire Lease, other than the exhibits the parties mutually
agreed to exclude. AR 1414-16.

Hunt’s April 21, 2003, Response to the Air Force’s April 16 Request for “Must Have”
Modification Requirements

On April 21, 2003, Plaintiff responded to the Air Force’s April 16, 2003, letter asking
whether there were any remaining issues with the legal documents that would prevent Hunt from
closing a deal with the Air Force should it be selected. AR 1460. Hunt responded that there were
two such issues: (1) the refusal to allow the Senior Lender and Construction Lender to have liens in
anumber of Accounts listed in the Lockbox Agreement, Sections 4.01(c), 4.01(d), and 4.04; and (2)
the Air Force’s rejection of Hunt’s request to change the order of the application of insurance
proceeds to accord with the Senior Loan documents, Section 10 of the Intercreditor Agreement. AR
1460-61. On April 24, 2003, the Air Force responded to Hunt’s April 21 letter, allowing the
requested modifications. AR 1463-64.

Pre-Selection Relaxation of Condition 23.7.3 of the Lease in Response to Actus’ Agency
Protest

On September 9, 2002, Actus submitted its proposed revisions to the form legal documents.
AR 1081-1142. Actus, like Hunt, proposed that the six-month limitation in Condition 23.7.3 on the
Mortgagee’s Right to Postpone Termination of the Lease be extended, as well as suggesting changes
to Conditions 7, 11, 17, 20 and Paragraph 11 of the Forward Commitment and Paragraphs 10 and
23 of the Intercreditor Agreement. AR 1081-1139. On September 11, 2002, the Air Force issued
the identical EN to Actus it had issued to Hunt, stating that the proposed modifications it required
shall adversely affect proposed risk and financial and technical ratings. Actus responded to the
September 11 EN, stating that []. AR 1149-51.

On March 13, 2003, the Air Force responded to Actus’ proposed exceptions and
modifications, instructing it to identify which, if any, of the comments rejected by the Air Force
would not be withdrawn by March 28, 2003. Rather than responding to the March 13, 2003, notice,
Actus filed an agency-level protest. AR 1271-87. In that protest dated March 27, 2003, challenging
the Air Force’s allegedly unduly restrictive provisions in the Solicitation as well as its failure to
comply with the Solicitation’s stated source selection process, Intervenor stated:

The Air Force’s failure to allow key changes to substantive terms of
the draft form transaction documents imposes unduly restrictive
requirements in violation of applicable procurement laws and
regulations. Pursuant to the [Competition In Contracting Act], the
Air Force is required to incorporate specifications in its solicitations
that permit full and open competition. 10 U.S.C. § 2305(a)(1)(A)(1).

While Actus is mindful that each service takes a different approach
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AR 1281-82.

... to MHPI projects and the Air Force is not required to adopt other
agencies’ approaches, it nevertheless is required to award this Project
in a manner designed to achieve full and open competition. 10
U.S.C. § 2305(a). In this regard, the restrictive provisions in the
RFP’s draft form transaction documents fail to pass statutory muster.
Publicly traded corporations and their subsidiaries like Actus, as well
as prudent privately held entities, are unable or unwilling to compete
in this environment.

With regard to Condition 23.7.3 of the Lease, Actus’ agency protest stated:

This provision unnecessarily restricts the cure rights of the mortgagee
beyond those typically provided to leasehold mortgagees in private
sector transactions. For instance, the mortgagee’s cure rights do not
extend beyond the expiration of the cure period for the lessee.
Additionally, Condition 23.7 artificially limits the period in which the
mortgagee can “postpone” termination of the Ground Lease to six
months even where the mortgagee pays the Air Force all amounts
necessary to cure the lessee’s default and is otherwise diligently
proceeding to cure all non-monetary defaults that the mortgagee is
obligated to cure under the Ground Lease. In situations where the
mortgagees are unable to implement a cure to a default within six
months (e.g., where the mortgagee experiences delays in taking
possession of the property for reasons beyond its control such as
protracted legal proceedings), the mortgagees risk the forfeiture of
their collateral and the investment reflected by their loans. This
restriction is inconsistent with commercial practices for similar
transactions and, upon information and belief, is not found in Army
and Navy MHPI projects. []. As described above, such repayment
guarantees |[].

AR 1282-83 (footnote omitted).

Actus argued that [].° AR 1284, 1302. Actus further stated that []. Id. at 1285.

Actus also complained that the Air Force departed from the stated source selection process
by categorically rejecting Actus’ proposed revisions to the form legal documents when the RFP
expressly contemplated modifications to those documents. Actus argued that “this departure [was]
highly prejudicial to Actus since without the Air Force’s willingness to accept Actus’ proposed

’ GMACCHC was also Hunt’s proposed lender for the Hickam Project.
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exceptions and modifications Actus’ final proposal will likely be rejected.” AR 1285 (emphasis added).

The letter concluded:

Actus’ purpose in bringing this protest is to permit Actus to compete
for the Project in a fair and open basis and to foster increased
competition in the hopes of improving the housing for Air Force
service members. In this vein, Actus is willing and eager to enter into
good faith discussions with Air Force officials to address resolution
of the restrictive provisions in the transaction documents.

AR 1287 (emphasis added).

The Air Force met with Actus representatives on April 3, 2003, to discuss the agency-level
protest and indicated its willingness to agree to a number of Actus’ requested changes. AR 1407-09.
On April 8, 2003, Actus transmitted comments on the Air Force’s Supplemental Responses
regarding the protest items, which included the requested revision to Condition 23.7.3 of the Lease.
Id.

In a letter dated April 16, 2003, the Air Force agreed to make certain changes to the form
legal documents in response to Actus’ protest. AR 1421-22. That letter, signed by the Solicitation
Officer, stated:

1. Attached you will find our responses to your communication
of 8 April 2003 providing your suggested changes to the legal
documents after our meeting of 3 April 2003. This is our
final position on the five “deal breakers” originally identified
inyour 1 August 2002 communication to us and which are the
subject of your agency protest alleging unduly restrictive
“specifications” filed on 27 March 2003. We offer these
changes in an effort to settle your agency protest before
formal decision becomes necessary . . . . After your
consideration of these changes we need to know the following
so we can continue with the source selection process:

a. Whether the agency protest filed on 27 March 2003 is
withdrawn, and;

b. Whether, after considering the attached [ Supplemental
Responses of the Air Force indicating which requests
for revisions were allowed], there are any issues
remaining with the legal documents that would
prevent you from closing a deal with the Air Force if
you are selected. When considering this question
please assume that no further changes will be made in

30



the legal documents prior to closing. Please do not
qualify your answer with language hinging on the
prospect of additional negotiations with the Air Force
and anticipated additional changes. While we expect
that additional negotiations may be necessary to
conform the documents to the deal if you are selected
and that certain changes may be agreed to be
necessary, we will not commit at this time to make
any further changes in the legal documents.

2. We would appreciate answers to these questions by 21 April
2003.

AR 1421.

In the Air Force’s revisions of April 16, the Air Force indicated that Actus’ requested change
to Condition 23.7.3 was allowed. The Air Force stated that “in an effort to address the bidder’s
concern, the [Air Force] will agree to modify Condition 23.7.3 as set forth below™:

23.7.3 The Mortgagee’s Right to Postpone shall extend the date for
the termination of this Lease specified in the Termination Notice for
a period of up to six (6) months (or such longer period as may be
approved in writing by the Government, which approval shall not be
unreasonably withheld) so long as the mortgagee promptly
commences all steps necessary to cure any Defaults of the Lessee
(excluding “personal defaults”), including such steps as may be
required for the mortgagee to obtain possession of the Leased
Premises, and diligently prosecutes such cure to completion.'

AR 1402-3 (as amended at AR 1409, 1422) (emphasis added).
Actus agreed to withdraw its protest on April 18, 2003, stating:

We are pleased to notify you that we hereby withdraw our agency
protest filed on March 27, 2003.

10 The underlining indicates the Air Force’s added language. Plaintiff had also asked that
Condition 23.7.3 be revised to allow for an extension of the Mortgagee’s Right to Postpone
beyond six months “[s]o long as the Senior Lender is taking all commercially reasonable
steps to cure a Lessee default and is prosecuting those steps with due diligence,” arguing that
such a change would make Condition 23.7.3 more reasonable given that the Ground Lease
was the primary collateral securing the Senior Loan. AR 1175. In its March 13, 2003,
response, the Air Force rejected Hunt’s proposed revision to this term. Id.
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We understand that, should our proposal be accepted by the Air
Force, the legal documents will be revised to reflect the modification
of the [] issues previously discussed as indicated in the attachments
to your April 16, 2003 correspondence. Furthermore, during a
telephone conversation held . . . this morning, Actus confirmed that
should its offer be selected the unresolved legal document issues
would not prevent Actus from closing with the Air Force. We
understand that the final resolution of those issues will take place in
accordance with the terms of the solicitation.

AR 1458 (emphasis added).

The Air Force did not disclose to Hunt the change it had granted Actus in response to Actus’
agency protest, i.e., the extension of the Mortgagee’s Right to Postpone in Condition 23.7.3 of the
Lease.

On June 13, 2003, Actus and Hunt submitted final revised proposals to the Air Force. AR
5965-69, 5974-6218 (Hunt); 10060-10920 (Actus). Hunt proposed a Senior Loan in the amount of
[] at an interest rate of [] percent. AR 5974-75. Actus’ final revised proposal again included a loan
commitment letter from GMACCHC. AR 10142-49. GMACCHC’s [] from its September 2002 and
March 2003 letters. AR 10143-10144, 10147. The amount of Actus’ proposed Senior Loan []. AR
10143.

Hunt submitted a “Final Revised Proposal,” dated June 17, 2003, that proposed a Senior
Loan of []. AR 5971. On June 19, 2004, Hunt provided the Air Force with a revised commitment
letter from GMACCHC, dated June 18, 2003, which valued the Senior Permanent Loan at []. AR
6065. GMACCHC again indicated that Hunt would be charged the [] basis point Senior Loan
Guarantee fee, and a [] percent Senior Loan origination fee. AR 6054, 6068.

The Source Selection Decision

In the final evaluation Hunt and Actus received the same ratings in all evaluation categories:
[] for all Volume III criteria, [] for all Volume IV and Volume V criteria and [] in Performance Risk.
AR 1565, 1590.

The Air Force selected Actus as the Successful Offeror on August 22, 2003. The Source
Selection Decision Document (SSDD), dated August 22, 2003, explained that both offerors had
furnished outstanding proposals at reasonable Government scored costs, had [] past performance and
performance risk ratings, [] ratings and received identical ratings in all factors of Volumes III, IV,
and V, as well as identical performance risk ratings in Volume II. AR 1540, § 7. The SSDD
explained that Actus was selected because its proposal, although scored the same as Hunt’s, had
certain advantages.

The SSDD stated that Actus’ Volume III was better overall because it included []. AR 1540,
8. These strengths were found to more than offset Hunt’s [].

32



The SSDD noted that Hunt’s Volume IV, in comparison to Actus’ proposal, included []. The
strengths of Hunt’s proposals, however, were offset by the strengths of Actus’ Volume IV, which
included a superior approach to: []. Also, Actus’ Volume IV was given additional evaluation credit
for an enhancement not required by the Solicitation []."" AR 1540-41, 49 9-10.

With respect to Volume V, Real Estate Management, the SSDD stated that Actus’ proposal

had the advantage []. In particular, the SSDD noted that []. Despite Hunt’s more favorable terms
[], the SSDD stated that Actus’ Volume V advantages rendered it superior to Hunt’s. AR 1542, 914.

Although both offerors received a Performance Risk rating of []. AR 1542, q[15.

In advising Hunt of the selection decision, the Air Force stated:
If, for whatever reason, the Government is unable to close this real
estate transaction with the current Successful Offeror, your proposal,
which achieved the second highest overall “best value” rating in the
competition, would stand next in line for the transaction closing
pursuant to RFP paragraph 5.1.4.4.

AR 1543.

Post-Selection Changes to the Form Legal Documents

The Solicitation envisaged that the form legal documents would need to be revised to resolve
administrative details after the selection of the SO. AR 66. After the selection of Actus as the SO,
the Air Force and Actus entered into negotiations and attempted to close the transaction. In the
course of those negotiations, a number of changes were made to the Lease and to other form legal
documents as follows."

Multi-Phase Approach

Condition 7 of the Lease as revised to reflect the post-selection negotiations between Actus
and the Air Force provided that the Lease may be terminated without any cost or liability to the
Government in the event that the parties fail to agree on the “Phase I”” plans within the time period
specified in Condition 17, as opposed to the “Final” plans, and reflected Actus’ suggested approach
that the project be broken up in to four phases. AR 12,802. The “Phase I”” plans referred to in the
revised Condition 7.3.1 were narrower in scope than the “Final” plans. Condition 17 underwent
substantial revision, in large part to add this “phased” approach to the project. A number of the

1 The SSDD noted that Actus’ Volume IV proposal contained the following other advantages

[]. AR 1541,9911-12.
12 These changes are found in the blackline “draft final documents”. AR 12,789-13,558.
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original provisions of Condition 17 of the form legal document were deleted and provisions defining
each of the four phases were added at Condition 17.1.1. AR 12,821-22.

Dispute Resolution Provisions

New dispute resolution provisions providing mechanisms for resolving disputes before the
Government could exercise its right to terminate the Lease for failure to agree on the plans were
added to Condition 17 at 17.2.5-17.2.7. AR 12826-27. The amendments gave the Lessee thirty days
following notice of the Government’s rejection of its plans to submit revised proposed plans. In the
event that the Lessee failed to correct the plans to the Government’s satisfaction within the thirty day
cure period, the revised Condition 17.2.7 provided that before the Lease could be terminated for
failure to agree on the plans, the Government or the Lessee could, on or before the termination date
specified in the Termination Notice, submit the matter to the Secretary of the Air Force for resolution
by written determination. Should the Secretary issue a determination adverse to the Lessee, the
Lessee was given a second thirty-day cure period within which to provide plans which were
satisfactory to the Secretary, or such longer period as may be reasonably required so long as the
Lessee commences remedial efforts within such thirty day period and diligently pursues such efforts
until the matter is remedied. AR 12,826-27.

As noted, both Hunt and Actus argued that Condition 23.7.3 of the Lease be changed to
extend the Mortgagee’s Right to Postpone Termination of the Lease by the Air Force beyond six
months. While Hunt’s request was rejected by the Air Force and later dropped by Hunt, the Air
Force changed the term for Actus as a result of its agency protest. AR 1175, 1255-1262, 1403, 1409,
1422. The “final” version of Condition 23.7.3 that the Air Force and Actus will use to close the deal
reads as follows:

23.7.3 The Mortgagee’s Right to Postpone shall extend the date for
the termination of this Lease specified in a Termination Notice for a
period of up to six (6) months or such longer period as may be
requested by the mortgagee and approved by the Government, which
approval shall not be unreasonably withheld; provided, however, that
if the date for the termination of this Lease is extended pursuant to the
Mortgagee’s Right to Postpone, such extension shall remain effective
only so long as the mortgagee (i) promptly commences all steps
reasonably necessary to cure the Default of the Lessee specified in the
related Termination Notice (excluding “personal defaults”), including
such steps as may be required for the mortgagee to obtain possession
or control of the Leased Premises, and diligently prosecutes the same
to completion; and (ii) provides the Government with monthly
updates in writing that describe in reasonable detail the steps the
mortgagee has taken (and will take in the future) to cure any such
Default, and the anticipated time-frame for curing such Default.

AR 12,845.
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Base Closure Provisions

Condition 20 of the Lease required the Lessee to acknowledge that “Referred Tenants,”
certain enlisted service members and referrals, were the intended tenants of the Development and
that it would rent homes to “Other Eligible Tenants” only as expressly provided for in Condition
20.7. AR 487-88. There was no provision in Condition 20 of the Lease in the form legal documents
that addressed the contingency of the closure of Hickam Air Force Base.

The Lease as negotiated between Intervenor and the Air Force includes provisions that
address the potential risk of base closure and decreased occupancy of the Development. Two new
conditions, 20.7.1 and 20.7.2, were added, with Condition 20.7.1 providing that should the
occupancy rate of the “completed Housing Units in the Development . . . fall[] below ninety-five
percent for any consecutive four-month period, . . . the Lessee shall have the right to offer vacant
Housing Units for occupancy to Other Eligible Tenants . ...” AR 12,839-40. New Condition 20.7.2
provided that in the event that the Government terminated use of Hickam, the Government and
Lessee would “undertake good faith efforts to renegotiate Conditions 20.7 and 20.7.1 of this Lease
in a manner mutually acceptable to both Parties.” AR 12,840.

Other Changes

Condition 17 was amended to expand the definition of ““excusable delay” to expressly cover
“acts of terrorism.” AR 12,828. Condition 11.1.2 of the Lease regarding pest control was amended
removing the term “essentially free from pests, “and stating that the Lessee had to control pests “in
accordance with industry standards and the Government’s Integrated Pest Management Plan,
whichever is stricter.” AR 12,813.

Sub-section 20(h) which Hunt had repeatedly asked to have removed is now deleted from
the Forward Commitment and has not been replaced.”” AR 13,332. The “Governing Law” clause
of the Intercreditor Agreement now provides that Hawaii law shall govern where there is no
applicable Federal law or precedent. AR 13,480.

Actus’ Post-Selection Proposal Revisions

B Sub-section 20(h), as it appeared in the form legal documents, read:

At the time the Government makes the Direct Loan, neither the
Borrower nor the Senior Lender shall be in default under this
Commitment, and no event shall have occurred which, subject to the
passage of time or the giving of notice, or both, would result in such
a default.

AR 13,332.
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On October 8, 2003, six days after the Air Force notified Actus that it had been selected as
the Successful Offeror, the Air Force Solicitation Officer requested that Actus submit a final revised
proposal. That letter stated:

Request that you submit your final revised proposal.

Due to the following changes, request submission of a completely
revised Volume III [Business Arrangements, Financial Plan and
Stucture].

[1] Include Additional 2004 OOP (Reduced Out-of-Pocket due to
Cohen Initiative).

Due to the timing of the loan closing, the Air Force is
now allowing the Hickam MHPI to incorporate the
2004 OOP in the project revenue as BAH in lieu of it
being included in the Windfall Income calculation.
Based on recently released budgetary information, the
2004 OQOP reduction is slated for 4 percent of the
national median by rank. The remaining 3.5 percent
OOP for 2005 will still be considered as Windfall
Income.

[2] Include change in Fire & Police estimates

The revised estimate for fire and police
reimbursement is now at $25,882 for the first year
compared to the previous $474,600 annual estimate.

[3] Include any known tax impacts

Please address any tax savings on the real property or
general excise tax estimates that can be incorporated
in the final proposal. In addition, please identify in
the proposal the SO’s anticipated use of the tax
savings.

Furthermore, please state the SO’s tax status/tax
strategy for the project. In particular, please state the
tax implications on the deposits or withdrawals from
the reserve accounts.
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Due to the changes above, the final proposal may significantly
change. Please identify the changes to the final proposal in terms of
scope and/or financial changes. While updating the financial aspects
of the proposal, please consider, but not limit it to, the [e]ffect on the

following:
. The changes affecting the 6 percent required
equity contribution,
. The changes affecting the loan terms and/or
amount for the permanent loan,
. The changes affecting the loan terms and/or

amount for the Government Direct Loan -
including an updated Borrower’s Application,

In addition, we are interested in details for the out year renovation
effort as follows:

. Details on how the withdrawals on the
Reinvestment Account Schedule relate to the
proposed reinvestment plan in Volume V;

. Ensure the income from units on-line for the
out years reconciles with the downed units due
to out year renovations;

. Ensure sources for the out year renovation
costs are identified and incorporated in the pro
forma and the final proposal;

. Ensure inclusion of demolition costs in the
reinvestment account at the end of the lease;
and

. Request to have more defined plans for out

year renovations that will be included in the
final proposal.

Based on a closing date of 1 December 2003, revised proposals are
due COB Wednesday, 29 October 2003. Should the closing date

change, I will extend the proposal due date.

AR 1595-96 (emphasis added).
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Actus submitted its revised proposal on November 15, 2003. Included in the revised
proposal were revisions to Volumes III, IV and V. The revised Volume III contained Actus’ requests
for modifications to the form legal documents that had previously been denied. AR 10,944.
Paragraph 3.3.5 of Actus’ revised Volume III stated in pertinent part:

3.3.5 Exceptions and Modifications to Legal Documents

These exceptions and modifications were addressed in the November
12, 2003" meeting between the Air Force and Actus, and will be
resolved prior to Financial Close.

AR 10,944.

On December 30, 2003, the Air Force asked that Actus submit a second “complete revised
Volume III.” AR 13,561-62. That letter stated:

Per discussions today, we are unable to properly consider your
proposal changes to the Lockbox Agreement without a better
understanding of ALL’s Business & Financial Proposal. ALL’s
Business & Financial Proposal, dated 15 Nov 03, was not consistent
with our verbal guidance to make no increases to the Direct Loan and
was not evaluated.

Request submission of a complete revised Volume III
AR 13,561.

On March 11, 2004, the Air Force again requested that Actus submit another “final revised
proposal,” including financial and technical proposals and drawings. AR 13,566-67. That letter
noted that Actus’ November 15, 2003, revisions to Volume IV contained changes to its design
proposals that were not acceptable to the Air Force, including ceramic wall tile and laminate

countertops as options because they were downgrades from the March 2003 submittal. AR 13,567.

On April 9,2004, Actus submitted another “final proposal revision,” AR 11,804-12,328, and
a third post-selection “final proposal revision” on May 13, 2004. AR 12,329-12,785.

Discussion

Jurisdiction and Standard of Review

The Court has jurisdiction over pre-award bid protests pursuant to the Tucker Act, 28 U.S.C.

14 The Administrative Record does not contain a record of the November 12, 2003, meeting

referred to in Actus’ revised proposal.
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§ 1491(b)(1), as amended by the Administrative Dispute Resolution Act of 1996 (ADRA), Pub. L.
No. 104-320, 110 Stat. 3870. The Tucker Act grants the Court of Federal Claims jurisdiction over
bid protests brought by “an interested party objecting to a solicitation by a Federal agency for bids
or proposals for a proposed contract or to a proposed award or the award of a contract....” 28
U.S.C. 1491(b)(1).

The Court reviews an agency’s decision in a bid protest action under the standards in the
Administrative Procedure Act (APA). 5 U.S.C. § 706; 28 U.S.C. § 1491(b)(4). The APA directs
areviewing court to overturn agency actions that are arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law. 5 U.S.C. § 706(2)(A). Under the APA standard, an award
may be set aside if “(1) the procurement official’s decision lacked a rational basis; or (2) the
procurement procedure involved a violation of regulation or procedure.” Banknote Corp. of Am.
v. United States, 365 F.3d 1345, 1351 (Fed. Cir. 2004) (quoting Impresa Construzioni Geom.
Domenico Garufi v. United States, 238 F.3d 1324, 1332 (Fed. Cir. 2001)).

As the Federal Circuit recently explained:

When a challenge is brought on the first ground, the test is whether
the contracting agency provided a coherent and reasonable
explanation of its exercise of discretion, and the disappointed bidder
bears a ‘heavy burden’ of showing that the award decision had no
rational basis. When a challenge is brought on the second ground, the
disappointed bidder must show a clear and prejudicial violation of
applicable statutes or regulations.

Banknote, 365 F.3d at 1351 (citations omitted).

The protestor must show by a preponderance of the evidence that the agency’s actions were
either without a reasonable basis or in violation of applicable procurement law or procedure. Info.
Tech. & Applications Corp. v. United States, 51 Fed. Cl. 340, 346 (2001), aff’d, 316 F.3d 1312 (Fed.
Cir. 2003 (ITAC); Bannum, Inc. v. United States, 60 Fed. Cl. 718 (2004) (June 8, 2004); Gentex
Corp. v. United States, 58 Fed. Cl. 634, 648 (2003).

The Motions to Dismiss

Intervenor seeks dismissal of this action on four grounds: 1) there is no final agency action
toreview; 2) Plaintiff lacks standing because it cannot show prejudice; 3) Plaintiff’s failure to protest
terms of the Solicitation during the procurement process renders this protest untimely; and 4)
Plaintiff’s protest impermissibly seeks relief from its own business decisions.

In ruling on a motion to dismiss, the Court is “obligated . . . to draw all reasonable inferences
in plaintiff’s favor.” Henke v. United States, 60 F.3d 795, 797 (Fed. Cir. 1995). In order to survive
such a motion, Plaintiff bears the burden of showing by a preponderance of the evidence that the
Court has jurisdiction over the claim. Myers Investigative & Sec. Servs. v. United States, 275 F.3d
1366, 1369 (Fed. Cir. 2002).
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Is The Selection of Actus Reviewable At This Juncture?

Intervenor argues that the protest is premature because the Air Force has not yet closed the
subject transaction with Actus. Intervenor’s Mot. to Dismiss at 6-7. The Solicitation envisaged the
selection of a Successful Offeror followed by a period of the Air Force and the SO “finaliz[ing] the
financing and administrative details for implementing all agreements to close the deal.” AR 68-69.
Plaintiff filed this protest after Actus’ selection but before the form legal documents had been
finalized or closing had occurred."

Although the closing has yet to occur, the Air Force has represented to the Court that the
form legal documents have been finalized and that the Air Force and Actus have an agreement in
principle. The Air Force’s Director, Real Property Office, Office of the Deputy General Counsel for
Installations and Environment, certified in a declaration that the revised form legal documents
submitted to the Court in connection with this bid protest are the versions of those documents that
the Air Force is prepared to execute to implement the Project. Decl. of Derence V. Fivehouse, dated
May 18, 2004 at 1. As such, the matter is ripe for judicial review, since the actions Hunt protests
have been effected — — the Successful Offeror has been selected, the post-selection finalization of
the legal documents has been completed to the extent it can be and all that remains to be done is
closing in accordance with those documents. There is sufficient finality for the Court to review the
action, and delaying review until the formality of a closing could impair the Court’s ability to fashion
relief.'®

The Tucker Act gives this Court jurisdiction to render judgment in an action by an interested
party objecting to a proposed award of a contract “without regard to whether suit is instituted before
or after the contract is awarded.” 28 U.S.C. § 1491(b)(1). The Court routinely exercises jurisdiction
over bid protests alleging that offerors have been improperly excluded from the competitive range
in a negotiated procurement, prior to selection. Pike’s Peak Family Hous. LLC v. United States, 40
Fed. Cl. 673, 677-78 (1998); W&D Ships Deck Works, Inc., 39 Fed. Cl. 638, 642-43 (1997).

Intervenor contends that the Tucker Act does not give this Court jurisdiction over an agency
procurement “midstream,” because, under this Solicitation, even if the Court were to find that
changed terms were illegal, the Court would be limited to ordering the Air Force and Intervenor to

Prior to the filing of any dispositive motions, the Court and the parties discussed the unusual
posture of this action and agreed the Court would not review the matter until the Air Force
and the Successful Offeror had finalized the form legal documents and were prepared to
close the transaction — — a necessary step before the Administrative Record could be
compiled. Tr. of March 31, 2004 at 21, 25-26; Tr. of April 1, 2004 at 4.

The contracts resulting from this Solicitation do not contain termination for convenience
clauses.
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continue their negotiations “because the Court would have to remand to the Air Force to determine
whether a lease without those terms satisfies its requirements.” Intervenor’s Reply at 2. Aside from
the fact that Actus is confusing the Court’s jurisdiction with its ability to fashion a remedy, the
Solicitation here does not limit the Court as Intervenor suggests. Hunt has alleged a pre-award
violation, the relaxation of the six-month limitation on the Mortgagee’s Right to Postpone
Termination, which if proven, would render the competition which resulted in Actus’ selection
illusory. Remand for further negotiations between those two parties would merely perpetuate an
alleged illegality stemming from the improper selection of an offeror based upon different
requirements than those imposed on the only other competitor. The Solicitation does not eviscerate
the Court’s ability to fashion relief for this type of violation.

Is Plaintiff An Interested Party?

In order to establish standing, a protester must show that it is an actual or prospective offeror
whose direct economic interest would be affected by the award of the contract, i.e., that it was an
interested party prejudiced by the award. ITAC, 316 F.3d at 1319; AFGE, Local 1482 v. United
States, 258 F.3d 1294, 1302 (Fed. Cir. 2001), cert. denied, 534 U.S. 1113 (2002). To establish
prejudice, Hunt must show that there was a “substantial chance” it would have received the award
but for the alleged errors in the procurement process. Galen Med. Assocs., Inc. v. United States, 369
F.3d 1324, 1328 (Fed. Cir. 2004); ITAC, 316 F.3d 1312, 1319 (Fed. Cir. 2003).

Plaintiffis one of two offerors in the competitive range, both were deemed “outstanding” and
Hunt achieved the exact same technical ratings and risk assessment in the final evaluation as the
Successful Offeror. Hunt has alleged that the award to Actus should be set aside because the Air
Force improperly relaxed requirements in the form legal documents for Actus but not Hunt, such that
the offerors competed on a different basis. Had there been a level playing field, Hunt clearly would
have stood a substantial chance of winning.

Intervenor repackages its argument that if a violation were found, the Court would be limited
to requiring the Air Force and Actus to continue negotiating, meaning that Plaintiff could not reenter
the competition, and thus that Hunt would have no substantial chance of award. This argument fails
once again. The Court is not so constrained in fashioning a remedy, and the traditional remedy for
an unequal playing field, a recompetition with offerors bidding to the same requirements, would give
Hunt a substantial chance of award. Because Plaintiff had a substantial chance of receiving award,
but for the Air Force’s relaxation of material requirements for the only other offeror, it has standing
to bring this protest.

Is This Protest Untimely?

In addition to complaining that Plaintiff’s protest comes too early, Intervenor, joined by
Defendant, argues that Plaintiff’s protest comes too late. They contend that Plaintiff’s protest is
untimely because Hunt failed to object to the terms of the Solicitation prior to Actus’ selection as
the SO. Intervenor’s Reply Mot. to Dismiss at 7; Def.’s Opp. and Mot. to Dismiss at 11-22. This
argument misconstrues Hunt’s protest. Plaintiff does not allege that the terms of the Solicitation
were themselves infirm. Rather, Hunt seeks to enforce the terms of the Solicitation and argues that
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the Air Force did not follow those terms in selecting Actus. See MVM, Inc. v. United States, 46
Fed. CI. 126, 131 (2000) (stating that “the agency did not inform the bidders the requirements had
changed until after the agency had awarded the contract. Accordingly, as a simple matter of logic,
it was impossible for MVM to [protest this violation] before the contract was awarded”). Because
Hunt challenges the Air Force’s compliance with its Solicitation in selecting Actus and permitting
material post-selection revisions to the form legal documents and to Actus’ proposal, the protest
could not have been lodged before the selection of Actus and its aftermath. As such, the protest is
timely."’

Has Plaintiff Waived Its Right To Protest Because It Failed To Continue To Request
Changes To The Form Legal Documents?

Intervenor contends that the Court should dismiss this protest because Plaintiff made a
business decision to stop pursuing some of its requested modifications, and waived its right to protest
the Air Force’s modification of those terms for Actus. The Air Force and Actus attempt to
characterize the Air Force’s decision to amend Condition 23.7.3 for Actus but not Hunt solely as a
matter of Hunt’s own doing, claiming that Hunt voluntarily withdrew and abandoned its request for
a change to this provision, thus relieving the Air Force of any obligation to make this change for
Hunt. The Air Force cannot so easily shift the onus to Hunt. Hunt had firmly objected to Condition
23.7.3 as increasing its risks twice and sought modification of that term, but the Air Force summarily
rejected its requests. Hunt did not drop its requested modifications of its own accord, but rather
because the Air Force expressly warned Hunt that refusing to accept the terms unmodified would
adversely affect its evaluation. The Air Force told Hunt that if it required the proposed
modifications, which the Air Force had rejected, “such modifications shall cause Hunt’s proposal
to be evaluated less favorably or rejected.” AR 1167. The Air Force actively discouraged Hunt from
seeking further modifications by that warning. As such, Hunt’s decision not to press for these
modifications does not bar its right to protest now.

Supplementation of the Administrative Record'®

Plaintiff seeks to supplement the Administrative Record with six declarations, three from
James M. Hunt, executive vice president of Plaintiff, one from Roberto J. Cavazos, Plaintiff’s expert

17 The Air Force argues that CICA and the FAR do not apply to MHPI Projects, as though this
somehow bolsters its argument that the protest was untimely. Defendant’s Opposition and
Motion to Dismiss at 16-22. The Court finds that the issue of whether these authorities apply
or not has no bearing on the timeliness of Hunt’s protest. The Court asked counsel for
Defendant if the inapplicability of CICA and the FAR suggested another basis for dismissal,
but counsel replied that it did not. Tr. of July 1, 2004 at 89-90 (“We’re not saying that the
Court can’t entertain this because CICA and the FAR don’t apply”)

On May 17, 2004, Defendant filed the Administrative Record in thirteen volumes, including
the final versions of the form legal documents that the Air Force was prepared to sign, and
filed three additional volumes on May 18.
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economist, and two from Daniel Ray, an executive at GMACCHC, Plaintiff’s proposed lender, to
demonstrate how it was prejudiced by Defendant’s actions.

Because bid protest actions are subject to the APA standard of review, the Court is generally
limited to the administrative record, unless there is a genuine need to supplement that record arising
from the particular circumstances. Gentex Corp. v. United States, 58 Fed. CI. 634, 648 (2003). The
Court has recognized such need for supplementation in cases where prejudice is at issue. As this
Court stated in Gentex, 58 Fed. Cl. at 649:

[[n attempting to demonstrate prejudice, [the declarant] explains how
Gentex would have changed its proposal were it not for the Air
Force’s illegal actions. Such an attempt to show prejudice is also an
appropriate basis for supplementing the record. See Strategic
Analysis, Inc. v. United States Department of the Navy, 939 F.Supp.
18, 23 n.7 (D.D.C, 1996) (acknowledging that, while normally
judicial review of a bid protest is limited to the administrative record,
the submission of an affidavit of a company executive is a proper way
to demonstrate prejudice) (citing Data General Corp. v. Johnson, 78
F.3d 1556, 1563 (Fed. Cir. 1996)).

Mr. Hunt explained how the Lease’s termination provisions and limitation on the lender’s
right to postpone termination increased Hunt’s direct proposed costs for the Hickam Project as well
as Hunt’s and its lender’s risk. Supplemental Hunt Decl., 4 12-14.

Dr. Cavazos testified regarding the prejudice suffered by Plaintiff because of the changes
made to the form legal documents. The Administrative Record is under seal and Mr. Hunt, who is
not admitted under the Protective Order, could not review the pre- or post-selection changes to the
form legal documents, and could not address precisely how those changes prejudiced Plaintiff.
Thus, Plaintiff required an expert consultant who could review and assess these materials to render
an opinion on the impact of these changes on Hunt."

The Court also authorized the deposition of Dr. Cavazos and similar depositions for any
experts of Defendant and Intervenor. The Court orally granted Plaintiff leave to supplement
the record with expert testimony from Dr. Cavazos, and accepts his declaration and
deposition into the record.

On June 7, 2004, Plaintiff filed an Objection to Defendant’s Application for Admission to
Protective Order by Expert Consultant or Witness. After hearing argument, the Court denied
access to Defendant’s consultant, Michael J. Ruby, under the Protective Order because he
refused to execute the Court’s standard application for access. Order of June 8, 2004. Mr.
Ruby, however, had worked on the Hickam Project as a consultant to the Air Force and had
already been allowed access to protected documents. Hunt’s Release of Proprietary
Information, executed on September 9, 2002, authorized Mr. Ruby, a subcontractor of Ernst

(continued...)
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Plaintiff submitted the declaration of Daniel Ray, a senior vice president and managing
director of GMACCHC, the company that was to provide Plaintiff’s Senior Loan, to explain the
financing for the Project as well as risks presented to Plaintiff’s lender by the original termination
provis